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(3) The contractor is required to 
strictly account for all amounts col-
lected; 

(4) The contractor must agree that 
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable Commission to deter-
mine whether to pursue collection 
through litigation or to terminate col-
lection; and 

(5) The contractor must agree to pro-
vide any data in its files requested by 
the Commission upon returning the ac-
count to the Commission for subse-
quent referral to the Department of 
Justice for litigation. 

[58 FR 64373, Dec. 7, 1993, as amended at 66 
FR 54135, Oct. 26, 2001] 

PART 205—STANDARDS OF PRO-
FESSIONAL CONDUCT FOR AT-
TORNEYS APPEARING AND 
PRACTICING BEFORE THE COM-
MISSION IN THE REPRESENTATION 
OF AN ISSUER 

Sec. 
205.1 Purpose and scope. 
205.2 Definitions. 
205.3 Issuer as client. 
205.4 Responsibilities of supervisory attor-

neys. 
205.5 Responsibilities of a subordinate at-

torney. 
205.6 Sanctions and discipline. 
205.7 No private right of action. 

AUTHORITY: 15 U.S.C. 77s, 78d–3, 78w, 80a–37, 
80a–38, 80b–11, 7202, 7245, and 7262. 

SOURCE: 68 FR 6320, Feb. 6, 2003, unless oth-
erwise noted. 

§ 205.1 Purpose and scope. 
This part sets forth minimum stand-

ards of professional conduct for attor-
neys appearing and practicing before 
the Commission in the representation 
of an issuer. These standards supple-
ment applicable standards of any juris-
diction where an attorney is admitted 
or practices and are not intended to 
limit the ability of any jurisdiction to 
impose additional obligations on an at-
torney not inconsistent with the appli-
cation of this part. Where the stand-
ards of a state or other United States 
jurisdiction where an attorney is ad-
mitted or practices conflict with this 
part, this part shall govern. 

§ 205.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) Appearing and practicing before 

the Commission: 
(1) Means: 
(i) Transacting any business with the 

Commission, including communica-
tions in any form; 

(ii) Representing an issuer in a Com-
mission administrative proceeding or 
in connection with any Commission in-
vestigation, inquiry, information re-
quest, or subpoena; 

(iii) Providing advice in respect of 
the United States securities laws or 
the Commission’s rules or regulations 
thereunder regarding any document 
that the attorney has notice will be 
filed with or submitted to, or incor-
porated into any document that will be 
filed with or submitted to, the Com-
mission, including the provision of 
such advice in the context of preparing, 
or participating in the preparation of, 
any such document; or 

(iv) Advising an issuer as to whether 
information or a statement, opinion, or 
other writing is required under the 
United States securities laws or the 
Commission’s rules or regulations 
thereunder to be filed with or sub-
mitted to, or incorporated into any 
document that will be filed with or 
submitted to, the Commission; but 

(2) Does not include an attorney who: 
(i) Conducts the activities in para-

graphs (a)(1)(i) through (a)(1)(iv) of this 
section other than in the context of 
providing legal services to an issuer 
with whom the attorney has an attor-
ney-client relationship; or 

(ii) Is a non-appearing foreign attor-
ney. 

(b) Appropriate response means a re-
sponse to an attorney regarding re-
ported evidence of a material violation 
as a result of which the attorney rea-
sonably believes: 

(1) That no material violation, as de-
fined in paragraph (i) of this section, 
has occurred, is ongoing, or is about to 
occur; 

(2) That the issuer has, as necessary, 
adopted appropriate remedial meas-
ures, including appropriate steps or 
sanctions to stop any material viola-
tions that are ongoing, to prevent any 
material violation that has yet to 
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occur, and to remedy or otherwise ap-
propriately address any material viola-
tion that has already occurred and to 
minimize the likelihood of its recur-
rence; or 

(3) That the issuer, with the consent 
of the issuer’s board of directors, a 
committee thereof to whom a report 
could be made pursuant to § 205.3(b)(3), 
or a qualified legal compliance com-
mittee, has retained or directed an at-
torney to review the reported evidence 
of a material violation and either: 

(i) Has substantially implemented 
any remedial recommendations made 
by such attorney after a reasonable in-
vestigation and evaluation of the re-
ported evidence; or 

(ii) Has been advised that such attor-
ney may, consistent with his or her 
professional obligations, assert a 
colorable defense on behalf of the 
issuer (or the issuer’s officer, director, 
employee, or agent, as the case may be) 
in any investigation or judicial or ad-
ministrative proceeding relating to the 
reported evidence of a material viola-
tion. 

(c) Attorney means any person who is 
admitted, licensed, or otherwise quali-
fied to practice law in any jurisdiction, 
domestic or foreign, or who holds him-
self or herself out as admitted, li-
censed, or otherwise qualified to prac-
tice law. 

(d) Breach of fiduciary duty refers to 
any breach of fiduciary or similar duty 
to the issuer recognized under an appli-
cable Federal or State statute or at 
common law, including but not limited 
to misfeasance, nonfeasance, abdica-
tion of duty, abuse of trust, and ap-
proval of unlawful transactions. 

(e) Evidence of a material violation 
means credible evidence, based upon 
which it would be unreasonable, under 
the circumstances, for a prudent and 
competent attorney not to conclude 
that it is reasonably likely that a ma-
terial violation has occurred, is ongo-
ing, or is about to occur. 

(f) Foreign government issuer means a 
foreign issuer as defined in 17 CFR 
230.405 eligible to register securities on 
Schedule B of the Securities Act of 1933 
(15 U.S.C. 77a et seq., Schedule B). 

(g) In the representation of an issuer 
means providing legal services as an 
attorney for an issuer, regardless of 

whether the attorney is employed or 
retained by the issuer. 

(h) Issuer means an issuer (as defined 
in section 3 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c)), the securi-
ties of which are registered under sec-
tion 12 of that Act (15 U.S.C. 78l), or 
that is required to file reports under 
section 15(d) of that Act (15 U.S.C. 
78o(d)), or that files or has filed a reg-
istration statement that has not yet 
become effective under the Securities 
Act of 1933 (15 U.S.C. 77a et seq.), and 
that it has not withdrawn, but does not 
include a foreign government issuer. 
For purposes of paragraphs (a) and (g) 
of this section, the term ‘‘issuer’’ in-
cludes any person controlled by an 
issuer, where an attorney provides 
legal services to such person on behalf 
of, or at the behest, or for the benefit 
of the issuer, regardless of whether the 
attorney is employed or retained by 
the issuer. 

(i) Material violation means a mate-
rial violation of an applicable United 
States federal or state securities law, a 
material breach of fiduciary duty aris-
ing under United States federal or 
state law, or a similar material viola-
tion of any United States federal or 
state law. 

(j) Non-appearing foreign attorney 
means an attorney: 

(1) Who is admitted to practice law in 
a jurisdiction outside the United 
States; 

(2) Who does not hold himself or her-
self out as practicing, and does not give 
legal advice regarding, United States 
federal or state securities or other laws 
(except as provided in paragraph 
(j)(3)(ii) of this section); and 

(3) Who: 
(i) Conducts activities that would 

constitute appearing and practicing be-
fore the Commission only incidentally 
to, and in the ordinary course of, the 
practice of law in a jurisdiction outside 
the United States; or 

(ii) Is appearing and practicing before 
the Commission only in consultation 
with counsel, other than a non-appear-
ing foreign attorney, admitted or li-
censed to practice in a state or other 
United States jurisdiction. 

(k) Qualified legal compliance com-
mittee means a committee of an issuer 
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(which also may be an audit or other 
committee of the issuer) that: 

(1) Consists of at least one member of 
the issuer’s audit committee (or, if the 
issuer has no audit committee, one 
member from an equivalent committee 
of independent directors) and two or 
more members of the issuer’s board of 
directors who are not employed, di-
rectly or indirectly, by the issuer and 
who are not, in the case of a registered 
investment company, ‘‘interested per-
sons’’ as defined in section 2(a)(19) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(19)); 

(2) Has adopted written procedures 
for the confidential receipt, retention, 
and consideration of any report of evi-
dence of a material violation under 
§ 205.3; 

(3) Has been duly established by the 
issuer’s board of directors, with the au-
thority and responsibility: 

(i) To inform the issuer’s chief legal 
officer and chief executive officer (or 
the equivalents thereof) of any report 
of evidence of a material violation (ex-
cept in the circumstances described in 
§ 205.3(b)(4)); 

(ii) To determine whether an inves-
tigation is necessary regarding any re-
port of evidence of a material violation 
by the issuer, its officers, directors, 
employees or agents and, if it deter-
mines an investigation is necessary or 
appropriate, to: 

(A) Notify the audit committee or 
the full board of directors; 

(B) Initiate an investigation, which 
may be conducted either by the chief 
legal officer (or the equivalent thereof) 
or by outside attorneys; and 

(C) Retain such additional expert per-
sonnel as the committee deems nec-
essary; and 

(iii) At the conclusion of any such in-
vestigation, to: 

(A) Recommend, by majority vote, 
that the issuer implement an appro-
priate response to evidence of a mate-
rial violation; and 

(B) Inform the chief legal officer and 
the chief executive officer (or the 
equivalents thereof) and the board of 
directors of the results of any such in-
vestigation under this section and the 
appropriate remedial measures to be 
adopted; and 

(4) Has the authority and responsi-
bility, acting by majority vote, to take 
all other appropriate action, including 
the authority to notify the Commis-
sion in the event that the issuer fails 
in any material respect to implement 
an appropriate response that the quali-
fied legal compliance committee has 
recommended the issuer to take. 

(l) Reasonable or reasonably denotes, 
with respect to the actions of an attor-
ney, conduct that would not be unrea-
sonable for a prudent and competent 
attorney. 

(m) Reasonably believes means that an 
attorney believes the matter in ques-
tion and that the circumstances are 
such that the belief is not unreason-
able. 

(n) Report means to make known to 
directly, either in person, by telephone, 
by e-mail, electronically, or in writing. 

§ 205.3 Issuer as client. 

(a) Representing an issuer. An attor-
ney appearing and practicing before 
the Commission in the representation 
of an issuer owes his or her profes-
sional and ethical duties to the issuer 
as an organization. That the attorney 
may work with and advise the issuer’s 
officers, directors, or employees in the 
course of representing the issuer does 
not make such individuals the attor-
ney’s clients. 

(b) Duty to report evidence of a material 
violation. (1) If an attorney, appearing 
and practicing before the Commission 
in the representation of an issuer, be-
comes aware of evidence of a material 
violation by the issuer or by any offi-
cer, director, employee, or agent of the 
issuer, the attorney shall report such 
evidence to the issuer’s chief legal offi-
cer (or the equivalent thereof) or to 
both the issuer’s chief legal officer and 
its chief executive officer (or the 
equivalents thereof) forthwith. By 
communicating such information to 
the issuer’s officers or directors, an at-
torney does not reveal client con-
fidences or secrets or privileged or oth-
erwise protected information related to 
the attorney’s representation of an 
issuer. 

(2) The chief legal officer (or the 
equivalent thereof) shall cause such in-
quiry into the evidence of a material 
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